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Notable PDP Victories
PDP Prevails Before Supreme Judicial Court in Question of Union Member-Union Privilege: Chadwick v. Duxbury Pub. Sch.,
475 Mass. 645, 59 N.E.3d 1143 (2016)
The Massachusetts Supreme Judicial Court ruled on October
4, 2016, in favor of Pierce Davis & Perritano’s client when it
declined to recognize that union members’ communications
with their unions are protected by privilege in a civil case
alleging employment discrimination. The case, Chadwick v.
Duxbury was argued in May 2016.
PDP partner John Cloherty is presently defending the Town of
Duxbury against a lawsuit by one of its former high school
teachers who asserts she was retaliated against based on a
pre-existing disability of post-traumatic stress disorder. The
plaintiff, who also served as a president of the teachers union,
refused to respond to discovery requests for her relevant
communications with other union members or representatives.
In this case of first impression, the SJC ruled that union
communications in civil litigation are not
protected under Massachusetts’ collective
bargaining statutes or common law. The
SJC rejected this retired public school
teacher’s efforts to protect her
communications with her union from
discovery in an employment discrimination
case.
The SJC viewed this as a pure question of
law, and then rejected the two claims plaintiff
relied upon to invoke the proposed privilege:
(1) the statute creating the right for public
employees to collectively bargain (M.G.L. ch. 150E); and (2)
common-law privileges that may be judicially created. The
court’s decision rejecting the statutory basis for the privilege
stated:
“In her challenge to the defendant's discovery requests, the
plaintiff concedes that a union member-union privilege has
never been recognized in Massachusetts. She argues,
however, that G. L. c. 150E, the statute establishing the
collective bargaining rights of public employees, should be
interpreted to recognize a union member-union privilege
and that such a privilege bars the employer's access to the
requested discovery.”
“Unlike proceedings that are directly connected to the
collective bargaining context, the plaintiff here seeks a
protective order in a civil lawsuit against her employer. Civil
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lawsuits are beyond the zone of protection for union rights
contemplated in G. L. c. 150E. Therefore, the plain and
unambiguous language of § 10 (a) (1) does not require that
communications between union members and union
representatives be protected from interference by an
employer defending itself from an employee's civil action.”
As for the common-law analysis, the Court said “we now
decline the plaintiff's request to judicially create such a
privilege.” The SJC stated that it “has the power to create
privileges, but ‘it is a power that we have exercised sparingly.’"
The opinion then cited case law from other jurisdictions that
recognized such a privilege, and alternatively rejected such a
privilege. Continuing, the Court said “In any event, the
question whether to create such a privilege is better left to the
Legislature. The decision to create a privilege
requires a ‘balancing of the public's interest in
obtaining every person's [evidence] against public
policy considerations in favor of erecting a . . .
privilege.’" The Court also remarked that “this is
not an appropriate case on which to judicially
create such a privilege” based on the thin record
being limited to a privilege log which does not
convey “the content of those communications or
the context in which they were made.”
Commenting on the broader consequences of this
case, attorney John Cloherty said,
“Massachusetts is a leading jurisdiction for employment law. I
think other jurisdictions will look to Massachusetts to set the
tone for whether a privilege should be recognized.” This case
has been heavily covered by the media and reported in
publication including, Law360, Massachusetts Lawyers
Weekly, and The Patriot Ledger.
The defendant’s retaliation and discrimination case is ongoing.
A video of the oral argument can be watched here: http://
www.suffolk.edu/sjc/archive/2016/SJC_12054.html
QUESTIONS?
Contact: John J. Cloherty III
jcloherty@piercedavis.com | 617.350.0950
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School District Not Liable for Alleged Failure to Prevent
Bullying: Morgan v. Town of Lexington, 823 F.3d 737 (1st
Cir. 2016).

distinguished the case law from other jurisdictions depicting
more egregious sexual hazing as not factually analogous to the
circumstances of this case.

Pierce Davis & Perritano successfully defended the Town of
Lexington against claims of civil rights violations arising from
the alleged failure to prevent school bullying. The First Circuit
Court of Appeals recently upheld the dismissal of a civil rights
suit brought against the Town by a seventh-grade student who
alleged he was assaulted by a group of other middle school
students as part of an initiation into their “Kool-Aid club.” The
brief assault involved punching and kicking outside the school
building, and was recorded on a cell phone video by another
student. Thereafter, the plaintiff reported the assault and
contends he was retaliated against by the perpetrators for
getting them in trouble. These subsequent acts of retaliation
included tripping, pushing, and knocking over the plaintiff, as
well as pulling down his pants in public. The plaintiff also
alleged he was bullied by Facebook comments created by a
student who did not attend the Middle School. The plaintiff left
school due to the harassment, then later re-enrolled, after
briefly attending another school. The plaintiff was treated by a
mental health professional for PTSD, fear and anxiety, which
he attributes to the bullying. He missed 112 days of school
purportedly due to these conditions.

This decision in favor of the Town reinforces the body of law
that narrowly interprets the substantive due process rights
afforded to students who experience bullying or harassment by
classmates. A school’s failure to prevent peer-on-peer bullying
does not ordinarily rise to the level of a constitutional violation
of a student’s civil rights. Nor does bullying conduct, which
included isolated incident of pulling down a victim’s pants,
transform that conduct into harassment “based on sex” to
support a Title IX discrimination claim.

The Circuit decision authored by Chief Judge Sandra Lynch
was issued just three weeks after oral argument. The Court
agreed with the Town’s position that the failure to prevent or
respond to peer-on-peer school bullying did not violate the
plaintiff’s constitutional right of substantive due process. The
Court’s decision focused on the lack of causation between the
school’s conduct and the harm allegedly suffered by the
plaintiff, as well as the lack of any allegations that “shock the
conscience” that are required for such a claim. The Court also
addressed the so-called “state created danger” theory, but
ruled the plaintiff’s allegations fall well short for such a claim
because the failure to stop bullying is not itself the creation of
the danger. Lastly, the Court also noted that the plaintiff’s lastminute oral argument maligning the School Resource Officer
for going to the plaintiff’s house when he refused to attend
school did not create constitutional liability because the
government has a legitimate interest in enforcing truancy laws.
The First Circuit also rejected the plaintiff’s Title IX claim that
he suffered from discrimination “based on sex.” While the
Court conceded that pulling down a victim’s pants may be
viewed as harassment “on the basis of sex”; in this case “no
such inference is plausible.” Instead, the Court viewed the
pants-pulling as “clearly to be an adjunct to the bullying on the
basis of other considerations.” The Court noted that the
plaintiff was wearing gym shorts under his pants that were
pulled down, so his skin was never exposed. The Court then

QUESTIONS?
Contact: John J. Cloherty III
jcloherty@piercedavis.com | 617.350.0950
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PDP Achieves Dismissal of Negligence Claims against
City for Defective Presentment of Claim – Twohig v.
Salem, C.A. No. 1584CV02311 (Suffolk Sup. Ct. Jun. 9,
2016)
The Suffolk Superior Court recently granted a Motion to
Dismiss in favor of the City of Salem in a negligence suit
brought against the City by a bicyclist who allegedly suffered
serious injuries while riding on a public way in Salem. The
plaintiff alleged he was riding his bicycle on the sidewalk of a
busy public way in a commercial district when he collided with
an unprotected wire cable which was affixed to a sidewalk to
support a light pole. As a result of the collision, the plaintiff
alleged he sustained lacerations and a fracture to his hand,
which ultimately required extensive medical treatment and
surgery. The plaintiff alleged he incurred approximately
$30,000 in medical bills as a result of his injuries. He brought
negligence claims against the City of Salem and two codefendants, National Grid and Verizon, and alleged that the
City was negligent in its maintenance of the guy-wire as its
owner and party in control for failing to outfit it with a protective
covering or a bright indicator. The plaintiff’s spouse also
brought a claim against the City for loss of her husband’s
consortium.
Nearly five months after the plaintiff’s bicycling accident, the
plaintiffs mailed presentment letters to the City and the
codefendants to provide notice of an intent to file a claim. The
plaintiffs’ letters made no reference to either M.G.L. ch. 84, the
public way defect statute, or M.G.L. ch. 258, the
Massachusetts Tort Claims Act. The plaintiffs then filed suit in
July, 2015. Before engaging in any discovery, PDP filed a
Motion to Dismiss the plaintiffs’ complaint arguing that because
the plaintiff’s injury resulted from a collision with a guy-wire that
constituted a "defect" under M.G.L. ch. 84, § 15, his cause of
action should be governed by Chapter 84 and that statute’s
notice provision, §18, which requires presentment of a claim
within thirty days of the accident or injury (regardless of the
efforts to portray the claim as one being governed by the
MTCA and its six-month statutory notice period). The Court
agreed, and held that where the plaintiffs failed to give notice
to the City within the proper statutory period, the dismissal of
all of the plaintiff’s claims against the City was appropriate.
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MCAD Issues Lack of Probable Cause Finding in
Conkey v. Dover Sherborn Public SchoolS (MCAD
Docket No. 13BEM02943)
On September 30, 2016, the Massachusetts Commission
Against Discrimination issued a Lack of Probable Cause
Finding against a former Technology Director of the DoverSherborn Regional School District who claimed the District
discriminated against her on the basis of her gender and
association with disabled parents.
In defending the District, PDP argued that the
Superintendent’s decision, in the fall of 2013, to demote the
complainant to computer technician, without reducing her
salary or benefits, was based solely on the technology
needs of the District and the complainant’s inability, through
her poor job performance, to adequately meet or address
those needs. The Commission agreed with the District and
rejected the complainant’s claims.
In 2013, the SJC ruled that Chapter 151B not only bars an
employer from discriminating against an employee because
of his handicap, but also from discriminating against an
employee “based on the handicap of a person with whom
the employee associates.” Flagg v. AliMed, Inc., 466 Mass.
23, 37 (2013). In short, “associational discrimination based
on handicap is prohibited under § 4(16).” Id. In Conkey, the
Commission concluded that the complainant proffered
insufficient evidence to show that her gender or need to take
time off to care for her disabled parents were the real
reasons for her demotion. This was simply not a case of
gender or associational discrimination.
QUESTIONS?
Contact: John J. Davis
jdavis@piercedavis.com | 617.350.0950

QUESTIONS?
Contact: John M. Wilusz
jwilusz@piercedavis.com | 617.350.0950

See you in January at the
38th MMA Annual Meeting
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Jury Verdict: Murray v. Town of
Hudson, Worcester Superior Court,
C.A. No. WOCV2013-00675
PDP attorney Jason W. Crotty
successfully obtained a defense verdict
in favor of the Town of Hudson after a
two-day jury trial in Worcester Superior
Court held before Judge Daniel M.
Wrenn. The case arose out of an injury
that occurred during a high school
baseball game. The plaintiff, who was a
high school senior, suffered a torn
meniscus in his left knee while warming
up on the visitor’s bullpen pitcher’s
mound. At the time of the accident, the
plaintiff was a starting pitcher/outfielder
for the Milford High School varsity
baseball team, which was playing a
night game against the Hudson High
School team. During the third or fourth
inning, the starting pitcher began to
struggle, so the Milford coach instructed
the plaintiff to warm up in the bullpen
and prepare to enter the game as a
relief pitcher. The game started at 7:00
p.m. and the plaintiff began to warm up
in the bullpen around 7:45 p.m., just
prior sunset. The plaintiff testified that

the bullpen pitching mound was uneven
and poorly maintained. Because of this,
the plaintiff positioned himself on the
right side of the mound, as opposed to
staying in the middle of the pitching
rubber. The plaintiff testified that he
threw four or five pitches without
incident. On the next pitch, during his
follow through, his foot came into
contact with the wooden timber that was
supporting the bullpen. He testified that
this caused him to stumble, fall and land
unevenly on his left knee.
The plaintiff’s knee injury required
multiple surgeries that caused him to
miss a portion of his freshman year
college baseball season. In total, the
plaintiff had over $42,000 in documented
medical expenses. In his lawsuit, the
plaintiff claimed: 1) that the bullpen area
was defectively designed, in that the
area had insufficient lighting; 2) wooden
timbers should not have been used in
the construction of the bullpen and; 3)
that the Town improperly maintained the
bullpen mound itself.

At trial, PDP was successful in arguing
that the Judge should restrict the
plaintiff’s right to recovery because the
Town was immune from suit on the
negligent design theory under the
“discretionary function” exception of the
Massachusetts Tort Claims Act, M.G.L.
c. 258, § 10(b). By finding that the Town
was immune from any claim of negligent
design of the bullpen, the Court
instructed the jury that they could only
consider the plaintiff’s “negligent
maintenance” theory in determining
liability. The jury agreed with PDP’s
assessment that the plaintiff’s claim of
negligent maintenance of the bullpen
was very weak and quickly returned a
verdict in favor of the Town, concluding
that the Town was not negligent.

Pierce Davis & Perritano LLP is pleased to announce that
seven of the firm’s attorneys have been selected to the
2016 Massachusetts Super Lawyers and Rising Star lists.

Back Row: John Wilusz (Rising Star); Adam Simms; John Cloherty
Front Row: Maria DeLuzio; Judith Perritano; Meghan Riordan; Joel Pierce

QUESTIONS?
Contact: Jason W. Crotty
jcrotty@piercedavis.com |
617.350.0950
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Case Comments
The Massachusetts Appeals Court Holds Whether a Teacher Obtains “Professional Teacher Status” Pursuant to M.G.L. c. 71,
§ 41, is an Inquiry within the Purview of an Arbitrator: Plymouth Public Schools v. Education Association of Plymouth &
Carver & another, 89 Mass. App. Ct. 643 (2016).
Kirsten Bilbo worked as a full-time special education teacher at
Plymouth North High School for five consecutive years, from
March 2008 through June 2013. She took maternity leave
during her first and fourth full years (2009 and 2012,
respectively). On May 31, 2013, the school district notified her
in writing that she would not be reappointed to a teaching
position for the 2013-2014 school year, “based upon the
recommendations of [her] supervising principal and program
manager and the concerns about continuity of instruction and
the education of our students.” Believing she possessed
professional teacher status, Ms. Bilbo, through her union,
petitioned for arbitration. The school district opposed, claiming
Ms. Bilbo lacked such status and therefore was not entitled to
arbitration. When Ms. Bilbo’s case was forwarded to the
American Arbitration Association, the school district filed suit.
The sole issue addressed by the Appeals Court was whether a
judge or an arbitrator may properly determine Ms. Bilbo’s
professional teacher status. Citing its prior case of Turner v.
School Comm. of Dedham, 41 Mass. App. Ct. 354 (1996), which

the Court characterized as “nearly the mirror image of the case
now before [it],” the Court reasoned that such inquiry was
exclusively for an arbitrator to decide. Just as an arbitrator is
authorized to determine who “shall be considered a teacher”
within the meaning of M.G.L. c. 71, § 41, and whether a lengthy
break in service deprives a teacher of professional teacher
status, so too may (and must) an arbitrator determine whether a
person “has served in the public schools of a school district for
the three previous consecutive school years.” See M.G.L. c. 71,
§ 41. The result of this threshold question would then dictate
whether Ms. Bilbo was contesting simply a “nonrenewal” under
M.G.L. c. 71, § 41, or instead a “dismissal” under M.G.L. c. 71, §
42, which would entitle Ms. Bilbo to the substantive and
procedural rights that accompany professional teacher status,
including arbitration of the underlying merits of her dismissal.
QUESTIONS?
Contact: Christine M. Dowling
cdowling@piercedavis.com | 617.350.0950

Supreme Judicial Court Reinstates Punitive Damages Award against Employer in Sexual Harassment
Verdict: Gyulakian v. Lexus of Watertown, Inc., 475 Mass. 290 (2016)
The Massachusetts Supreme Judicial
Court recently issued an opinion
addressing the standard for awarding
punitive damages against employers
who are found liable for sexual
harassment. In Gyulakian v. Lexus of
Watertown, Inc., a Superior Court jury
first determined that the plaintiff, a
finance manager for the defendants,
Lexus of Watertown, Inc., and Post
Motors, Inc. (together, “Lexus”), had
been subjected to a sexually hostile or
offensive work environment by her direct
supervisor during her employment. The
jury awarded the plaintiff $40,000 in
compensatory damages for emotional
distress, and $500,000 in punitive
damages. However, the Superior Court
vacated the punitive damages award and
the case was then heard on direct
appellate review by the Supreme Judicial
Court after the parties filed crossappeals.
The SJC reversed the Superior Court’s

decision and reinstated the jury’s
punitive damages award, while also
affirming the jury’s award of
compensatory damages. In doing so,
the SJC explained that “a supervisor’s
creation of a sexually hostile or offensive
work environment alone is [not] sufficient
to warrant the imposition of punitive
damages on the employer.” “Punitive
damages are intended to fulfil a
prophylactic purpose, and serve little
benefit when imposed on an employer
for the actions of a supervisory employee
where that supervisor’s discriminatory
transgressions were unknown to the
employer.”
The SJC went on to hold that there is a
two-step inquiry for determining whether
punitive damages should be awarded
against an employer who is found liable
for sexual harassment. First, the fact
finder must consider whether the
employer was on notice of the
harassment and failed to take steps to

investigate and
remedy the
situation.
Second, the
fact finder must
determine whether or not such failure
was outrageous or egregious.
In applying its holding, the SJC first
found that a jury could infer from the
evidence that Lexus was on notice of the
harassing behavior and failed to take
“adequate remedial measures” after
learning of the illegal conduct. While
acknowledging that “[t]here is no bright
line rule delineating who must be notified
before an employer has been on notice
of harassment in the workplace,” the
Court held that the Lexus was clearly on
notice here where: (1) members of
senior management had directly
observed instances of the inappropriate
behavior; (2) the plaintiff had complained
(continued)
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Gyulakian v. Lexus of Watertown, Inc., 475 Mass. 290 (2016)
about her supervisor’s conduct on
several occasions to the assistant
general sales manager; and (3) the
plaintiff again reported the same on her
last day of employment. Further, the
evidence suggested that Lexus failed to
take remedial measures once they were
aware of the conduct. Initially, the SJC
noted that “where a conduit for sexual
harassment notifications, as delineated
in the employer’s sexual harassment
policy, fails to appropriately report or in
any way investigate a sexual
harassment complaint, that lack of
response is per se evidence of a failure
to adequately remedy the purported
discrimination.” In addition, the SJC
explained that “the failure to remedy

alleged discrimination also can arise
where the employer purports to
investigate discrimination, but does so in
an “inadequate manner.” The Court
then held that a jury was entitled to
reach this conclusion here, pointing to
the shortcomings in Lexus’s
investigation. First, no members of the
finance department, who would have
been most likely to witness the alleged
conduct, were interviewed, purportedly
because the internal investigator did not
want to undermine the alleged harassing
supervisor. Second, the plaintiff was
never contacted during the course of the
investigation. Lastly, the investigation
was carried out by a member of
management who admitted to carrying a

bias against the plaintiff.
This decision serves as a significant
reminder to employers of the importance
of promptly and thoroughly investigating
and addressing any allegations of
sexually harassing conduct in the
workplace. As the Gyulakian decision
indicates, failure to do so could result in
significant liability - including the
potential award of punitive damages.
QUESTIONS?
Contact: Adam Simms
asimms@piercedavis.com |
617.350.0950

Legislative Updates
Massachusetts Public Records Law Overhauled by Legislature
Earlier this summer, Governor Baker signed a bill into law
adopting significant changes to the Massachusetts Public
Records Law. These changes apply to all state agencies and
municipalities. The new law provides, for the first time,
penalties for agencies and municipalities that do not comply
with the various requirements in the new Public Records Law.
The new law will go into effect on January 1, 2017. On
September 13, 2016, the Commonwealth’s Supervisor of Public
Records also released draft regulations to implement the new
law. The following highlight some of the most significant
changes municipalities should be aware of:
►Records Access Officer - the new law requires that each
municipality designate one or more employees to serve as
records access officer. These individuals will be responsible for
coordinating the response to requests for public records,
documenting requests, assisting in preserving public records,
and preparing guidelines on making public records requests.
►Form of Record Request - the new law now allows record
requests to be made via e-mail directly to the records access
officer.
►Response Time - municipalities must substantively respond
to a records request within 10 business days. If the municipality
cannot produce the record within 10 business days, the records
access officer must respond in writing, identifying either the
reasoning for withholding the record or a reasonable timeframe
in which the agency will produce the record (within 15 business
days for agencies or 25 business days for municipalities). If a

record request is particularly complex or burdensome, the
records officer may seek a further extension of time capped at
20 business days for an agency or 30 business days for a
municipality. The law provides exceptions to this timeframe for
any requests that are frivolous or designed to intimidate or
harass.
►Fees - municipalities may not charge for the first two (2)
hours of employee time spent in responding to a records
request. After this the municipality may charge a maximum rate
of $25 per hour. Municipalities may exceed this rate if the
request is for a commercial purpose or the requested fee
reflects the actual cost to comply. Unless required by law,
employee time spent redacting or segregating records may not
be charged. The cost for copying records, previously set at 50
cents per page, is now 5 cents per page. If a records officer
fails to respond within 10 business days as required above, no
fee may be charged.
►Exception for Smaller Municipalities - the law makes a
concession to municipalities with less than 20,000 residents:
those municipalities may, unlike agencies or larger
municipalities, charge a fee for the first two hours of employee
time spent to fulfill a public records request.
►Online Records - municipalities must post electronic copies
of particular types of records on its website. These
(continued)
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include, annual reports, notices of hearings, winning bids for
public contracts, awards of government grants, open meeting
minutes, budgets “to the extent feasible.”
►Actions in Superior Court - an individual requestor or the
Massachusetts Attorney General, or both, may file a civil action
in Superior Court to enforce the requirements of the Public
Records Law. In these cases, the burden is on the agency or
municipality to prove that a record was appropriately withheld.
►Attorney’s Fees and Court Costs - the new law establishes
a presumption in favor of awarding attorney’s fees and costs to
a requestor that obtains relief in Superior Court, except in four
specific circumstances: (i) the supervisor of public records finds
the municipality did not violate the law; (ii) the municipality
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based their denial on a published decision of the appellate
court or attorney general; (iii) the request was intended to
harass or intimidate; (iv) the request was not in the public
interest or was made for a commercial purpose unrelated to
disseminating information to the public. The court may assess
punitive damages in instances where a municipality acted in
bad faith of no less than $1,000 with a maximum of $5,000.
Public records requests often present unique factual issues that
require careful and individualized consideration. The attorneys
at Pierce Davis & Perritano routinely advise municipalities,
schools, and government agencies in complying with the Public
Records Law, identifying public records for disclosure and
preparing responses.
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