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Notable Firm Victories
Federal Jury Finds Police Officer Not Liable in Excessive Force Case Defended by PD&P –
McDonald v. Saunders, C.A. No. 1:13-cv-11161-LTS (D. Mass. May 18, 2015).
An eight-member federal court
jury recently returned a defense
verdict in favor of Hull Police Officer
Scott Saunders in a civil rights
suit brought against him by a Hull
teen, James McDonald. In his
complaint, McDonald alleged that in
April 2010, while attending a large
party of under-aged drinkers on
Nantasket Beach, Officer Saunders
unlawfully detained him without
reasonable suspicion and by means
of excessive force in violation of his
Fourth Amendment rights. At trial,
McDonald testified that, along with
other partiers, he promptly fled the
beach when police officers arrived
shortly after 9:00 p.m. However,

as he was running in soft sand,
McDonald was allegedly tackled from
behind by Officer Saunders and taken
to the ground, fracturing his right
femur and dislocating his right hip in
the fall. Plaintiff further testified that,
since the incident, he has suffered
from flashbacks and nightmares and
was diagnosed with Post-Traumatic
Stress Disorder. The plaintiff was
neither arrested nor charged with any
crime as a result of his participation
in the party.
Officer Saunders testified that, in
responding to a call of a possible
disturbance on the beach involving
approximately 50 under-aged

drinkers, he heard yelling and
screaming immediately upon exiting
his cruiser. As he was standing on
the beach speaking with three young
males, Officer Saunders heard and
saw the plaintiff scream profanities
“at the top of his lungs” in the
direction of another officer. Officer
Saunders testified that he then
instructed the plaintiff to “stop” for
questioning; instead, the plaintiff
took off. After pursuing the youth
for approximately 25 yards, Officer
Saunders reached out and grabbed
plaintiff’s right shoulder with his right
hand. As he did so, the two men
tumbled to the sand, with Officer
Saunders landing on top of the
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plaintiff. Officer Saunders admitted
he intended to detain the plaintiff,
but denied he intended to tackle
him to the ground; the fall was an
accident.

the Town of Hull, pursuant to the
Massachusetts Tort Claims Act.) The
Court thereafter entered judgment in
favor of the defendant. The plaintiff
took no appeal.

After five hours of deliberations, the
jury confirmed that they believed
Officer Saunders. In answers to
special questions, the jury denied
that Officer Saunders violated
plaintiff’s Fourth Amendment rights
by wrongfully detaining him and/or
using excessive force, denied that
Officer Saunders violated plaintiff’s
Fourteenth Amendment due process
rights by his deliberate indifference
to plaintiff’s serious medical needs,
and denied that Officer Saunders
intentionally inflicted emotional
distress. (Notably, the plaintiff did
not pursue a claim for negligence
against Officer Saunders’ employer,

Critical to the outcome of the case
was the Court’s pre-trial questioning
of prospective jurors during voir
dire designed to identify potential
anti-police bias in the wake of
recent, widely-publicized events in
Ferguson, MO, North Charleston,
SC, and Baltimore, MD. Yet, as
demonstrated by the McDonald
verdict, law enforcement officers
can still receive fair jury trials in the
current political climate. Defense
counsel must, nonetheless, remain
alert to the potential impact reports
of current events in the media and on
the Internet may have on the views of
a prospective jury pool.

Officer Saunders was represented
at trial by Attorneys John Davis and
Jason Crotty.

Attorney John Davis

Attorney Jason Crotty

Case Comments
SJC Rejects Municipal Retirement Policy Imposing Minimum Term Of Service As
Prerequisite To Health Insurance Contributions: Galenski v. Town of Erving, 471 Mass. 305
(2015).
In April 2015, the Supreme Judicial
Court struck down a Town of Erving policy that restricted access to
subsidized retiree health insurance
benefits for certain former employees. In 2006, the Town of Erving’s
Board of Selectmen adopted a policy
requiring a minimum of 10 years of
employment with the Town in order
for a retiree to qualify for health insurance premium contributions from
the Town. Under the Town’s policy,
retirees with less than 10 years of

service could choose to continue
their coverage through the Town, but
would have to pay 100 percent of the
premium. This policy was adopted
even though the Town, in 2001, had
voted to accept G.L. c. 32B, § 9E,
which required it to contribute over
fifty percent of the health insurance
premiums of all municipal retirees.
In 2012, Charlene Galenski retired
following six years of service as
a school principal in the Town

after having worked in other
Massachusetts municipalities for
nearly 30 years. Due to Erving’s
retirement policy, she was told she
was entitled to stay on the Town’s
health insurance plan, but only if
she contributed 100 percent of the
premium. In response, Galenski
filed suit in Superior Court for
both declaratory and injunctive
relief, alleging that Erving’s 10year employment requirement
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for retirement health insurance
premium contributions was
unlawful under Chapter 32B and
that Galenski had relied to her
detriment on representations the
Town made when she decided to
retire in 2012. A Superior Court
judge allowed Galenski’s motion for
summary judgment on both claims
and issued a permanent injunction
prohibiting the Town from enforcing
its 2006 policy. The Town appealed,
and the SJC transferred the case to
its docket on its own motion.
In Galenski v. Town of Erving, the
SJC affirmed the Superior Court’s
decision and held that “because the
town had voted to accept G.L. c. 32B,
a local option statute that governs
group health insurance for municipal
employees, the terms of the statute
govern whether and in what amounts
the town must contribute to the
cost of a retiree’s health insurance
premiums.” Accordingly, the SJC
ruled that “the town’s retirement
policy imposing a minimum term of
service as a prerequisite to premium
contributions from the town is
invalid.” The SJC based its decision
on two grounds. First, the Town’s
2006 retirement policy effectively
established different premium
contribution rates for different
groups of retirees, an unequal
treatment expressly prohibited under
Chapter 32B. Second, the Town’s
retirement policy exempted the
Town from contributing any portion
of the insurance premiums for one
particular group of employees – i.e.,
those with less than 10 years of
employment with the Town – despite
the clear mandate of G.L. c. 32B, §

9E, which obligates a municipality
that adopts its provisions to pay more
than half of a retiree’s insurance
premium. In reaching its decision,
the Court called attention to G.L.
c. 32B, § 9A½, the statute that
allows a municipality to bill another
municipality for a portion of a

retiree’s health insurance. Because
Section 9A½ serves to remedy
the burden of the last place of
employment becoming completely
responsible for a retiree’s health
insurance costs, the Court reasoned
that Erving’s restrictive policy was
unnecessary.

Supreme Court Grants Qualified Immunity To Police
Officers Who Shot Mentally Ill Suspect: City and County of
San Francisco, CA v. Sheehan, 135 S.Ct. 1765 (2015).
In May 2015, the United States
Supreme Court decided City and
County of San Francisco, CA v.
Sheehan, holding that two San
Francisco police officers were entitled
to qualified immunity against a
constitutional claim based on their
alleged failure to accommodate a
disability under the Americans With
Disabilities Act. The Court ruled that
any such right, assuming it exists,
was not clearly established at the
time of the shooting. Amid the ongoing public debate over claims that
police officers too often engage in the
use of excessive force, the Supreme
Court made clear that officers still
have some leeway to use deadly force
to subdue a mentally disabled person
who is violently threatening them with

harm.
Teresa Sheehan suffered from a
schizoaffective disorder and lived
in a group home for people dealing
with mental illness. When Sheehan
threated to kill her social worker with
a knife, San Francisco police officers
were dispatched to take Sheehan
into custody and transport her to a
secure facility. Upon the arrival of
police, Sheehan, still in her room,
grabbed a knife and threatened to
kill both officers. In response, the
officers retreated and closed the
bedroom door. Remaining concerned
about what Sheehan might do, the
officers decided to re-enter the room
and subdue Sheehan with pepper
spray. But even after she was
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sprayed in the face, Sheehan refused
to drop the knife. As Sheehan was
standing several feet away from the
officers holding the knife in her hand,
the officers shot her several times,
causing serious injuries.
Sheehan brought suit, claiming San
Francisco violated the Americans with
Disabilities Act of 1990 (ADA), 42
U.S.C. § 12101 et seq., by subduing
her in a manner that did not reasonably accommodate her disability.
She also sued both officers in their
individual capacities under 42 U.S.C.
§ 1983, for violation of her Fourth
Amendment right to be free from
unreasonable seizures.
The trial court granted summary
judgment on all of Sheehan’s claims,
including the claim under the ADA.
However, the U.S. Ninth Circuit Court
of Appeals reversed, stating the
reasonableness of an accommodation is ordinarily a question of fact
and holding that the ADA applies to
arrests. As to the officers, the Ninth
Circuit held that while the initial entry
into Sheehan’s room was lawful and
the officers reasonably used their
firearms, a jury could nonetheless
find that the officers had unreasonably provoked Sheehan by forcing
their way back into her room.
The Supreme Court reversed the
Ninth Circuit to the extent it denied
the officers qualified immunity. In so
doing, the Court reaffirmed the longstanding tenet that public officials are
immune from suit under 42 U.S.C. §
1983 unless they “violated a statutory or constitutional right that was
clearly established at the time of the
challenged conduct.” Moreover, a law

enforcement officer “cannot be said
to have violated a clearly established
right unless the right’s contours were
sufficiently definitive that any reasonable official in his shoes would have
understood that he was violating it.”
See Ashcroft v. al-Kidd, 131 S. Ct.
2074, 2078 (2011).
The Court expressed “no doubt
that the officers did not violate any
federal right when they opened the
door the first time” because officers
may “enter a home without a warrant to render emergency assistance
to an injured occupant or to protect
an occupant from imminent injury.”
Because the two entries into Sheehan’s room were part of a single,
continuous search and/or seizure,
the officers were not required to
justify a continuing emergency with
respect to the second entry. The
Court concluded that had Sheehan
not been disabled, the officers would
not have violated her constitutional
rights by opening the door the second time. After the officers opened
the door a second time, their use of
force was reasonable. The Court also

concluded that the officers’ failure to
accommodate Sheehan’s illness did
not violate clearly established law,
thereby entitling them to qualified
immunity. Distinguishing the case
law relied on by the Ninth Circuit,
the Court noted that no “precedent
clearly established that there was
not an objective need for immediate
entry.”
It is worth noting the narrow scope of
the Supreme Court’s ruling given the
factual circumstances at issue. Interestingly, the Court originally granted
certiorari to decide an important
question dealing with police reactions
to emergency situations involving
violent mentally-ill persons, specifically whether an accommodation
for such persons is independently
required under the ADA. Ultimately,
however, the Court opted not to decide this question after San Francisco
switched arguments as the case unfolded on appeal. Thus, without guidance from the Supreme Court, the
officers and San Francisco still face
the prospect of being found liable on
remand for violating the ADA.

PD&P offers this newsletter as a free
informational service to clients, and
others, interested in developments
concerning municipal liability. This
newsletter does not provide legal
opinions or legal advice.
For questions, suggestions or copies of
materials referenced in the newsletter,
please contact Seth Barnett at
617-350-0950 or visit our website at
www.piercedavis.com

6

DEVELOPMENTS IN MUNICIPAL LAW | www.piercedavis.com

SJC Gives Licensing
Authorities Latitude In
Determining Suitability For
Obtaining Gun Permits:
Chief of Police of City of
Worcester v. Holden, 470
Mass. 845 (2015).
On September 10, 2005, Raymond
Holden, Jr. and his wife went out to
dinner. After a few cocktails, the
couple began arguing at the restaurant and the argument continued in
the car. Holden allegedly punched
his wife in the face, then drove to
their daughter’s house, pulled his
wife from the car, threw her to the
ground, and drove away. Holden’s
daughter called the police, who
responded and took a written statement from the wife. Two days later,
Holden was charged with assault and
battery in Westborough District Court.
That same day, the Worcester Police
Chief suspended Holden’s license to
carry a firearm. Two weeks later, the
criminal case was dismissed at the
request of Holden’s wife.
Thereafter, Holden sought a court order restoring his license to carry. At
least two District Court judges agreed
with Holden and ruled that the Chief
was wrong to suspend the license
and, after dismissal of the criminal
case, wrong in refusing to reissue
it. On appeal to the Superior Court,
the Chief argued that, based on the
credible evidence contained in the
police report, he believed Holden was
legally “unsuitable” to hold a license
to carry. The Superior Court agreed
that the Chief had discretion to deny
Holden’s application for a license to

carry and, therefore, reversed the
decision below. This time Holden
appealed and the Supreme Judicial
Court granted his application for
direct appellate review.
In Chief of Police of City of Worcester
v. Holden, Holden argued that the
Second Amendment guaranteed
him the right to carry a handgun for
self-defense outside the home, and
that this right could not be made
subject to a determination by local
police that he was “unsuitable” to do
so. Holden further contended that
the “suitable person” standard in
G.L. c. 140, § 131(d) & (f) violated
the Second Amendment. On March
11, 2015, the SJC rejected Holden’s
arguments and affirmed the Superior
Court order upholding the Chief’s
denial of Holden’s application to have
his license restored.
While acknowledging that the “suitable person” standard gives licensing
authorities “broad discretion” in making licensing decisions, the SJC noted
that it also allows authorities to keep
guns out of the hands of those who
might pose a risk to public health and
safety. The SJC highlighted the fact
that G.L. c. 140, § 131(d) & (f) seek
to limit access to deadly weapons by

irresponsible people. Therefore, only
a “suitable person” is entitled to obtain a license to carry a firearm. The
SJC specifically took up the issue of
whether Holden could be defined as
“unsuitable” for conduct that resulted
in a criminal charge, but no conviction. Relying on past cases, the Court
reasoned that conduct that is violent
and criminal may render a person
“unsuitable” regardless of whether it
results in a criminal conviction. According to the Court, it was therefore
appropriate for the Worcester Police
Chief to consider Holden’s alleged
beating of his wife in determining
whether he was a “suitable person”
for a license to carry.
The Court also held that there was
no evidence that the Chief’s decision
was capricious or arbitrary. In fact,
the Court noted that, during a six-year
period beginning in 2006, the Chief
had denied approximately 200 applications for gun licenses while granting approximately 3,200 applications.
While these situations often present
difficult legal issues for licensing
authorities, the SJC’s ruling in Holden
case ensures that local police chiefs
still have significant discretion in
deciding whether to deny gun license
applications to violent people.
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School Committee Violated Teacher’s First Amendment
Rights: Meagher v. Andover School Committee, Civil Action
No. 13-11307-JGD (D. Mass. 2015).
In Meagher v. Andover School Committee, the U.S. District Court ruled
that the Andover School Department
and the Andover School Committee violated the First Amendment
rights of a teacher by terminating
her employment in retaliation for
protected speech. In 2012, while the
union and School Committee were
engaged in contentious negotiations,
the superintendent fired Meagher,
an English teacher at Andover High
School who was also serving as vice
president of the teachers’ union,
for sending an email to her fellow
teachers urging them to abstain from
voting on reports required for accreditation, as a means of putting the
accreditation process on hold and
using it to gain leverage in contract
negotiations.
In 2013, the teachers’ union filed
a charge before the Department
of Labor Relations (DLR) alleging
that the teacher’s email constituted
protected, concerted activity. The
DLR agreed, holding that the School
Committee discriminated against

Meagher for engaging in union activity and ordered reinstatement with
back pay.
Meagher then brought this action in
federal court alleging that the decision of the Andover School Department, the Andover School Committee, and the superintendent, to
terminate her for writing the email to
her colleagues constituted unlawful
retaliation for, and otherwise interfered with, the exercise of her First
Amendment right to engage in free
speech. The District Court agreed
to the extent these claims were asserted as against the School Department and the School Committee, but
dismissed all claims as against the
superintendent, ruling she was immune from liability in her individual
capacity under the doctrine of qualified immunity.
Citing Garcetti v. Ceballos, 547
U.S. 41 (2006), the Court advised
that Meagher’s speech “would be
protected if she were speaking as a
citizen on a matter of public concern

rather than pursuant to her duties
as a teacher when she distributed
the communication, and if the value
of her speech was not outweighed by
the defendants’ interest in preventing unnecessary disruptions to the
efficient operation of the ... public
schools.” The Court ruled that that
balance was struck in Meagher’s
favor and that her employment was
terminated in violation of the First
Amendment. In its 55-page decision,
the Court held “[i]t is undisputed
that Meagher was discharged from
employment, effective Sept. 17,
2012, because she sent an email
to approximately 60 other teachers
in which she urged them to enter an
‘abstain’ vote on the ballots for each
of the self-study reports as a means
of putting the accreditation process
on hold and using it to gain leverage
in the collective bargaining negotiations.”
According to the decision, there was
“no dispute that Meagher’s communication with her colleagues occurred
during non-working hours, and was
accomplished using private rather
than public computers and email addresses.”
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Legislative Updates
New Rights for Massachusetts Employees: Mandatory Sick Leave & Parental Leave
The rights of Massachusetts employees were recently expanded when new parental and sick leave laws became effective.
Affected employers should prepare for the new laws by carefully reviewing employee handbooks and paternity/maternity and
sick leave policies and making any necessary changes.

Massachusetts’ New
Earned Sick Time Law
Does Not Automatically
Apply to Municipalities.

Massachusetts’ new earned sick
time law took effect on July 1, 2015.
According the Attorney General’s
regulations, the law, however, does
not apply to municipal employees
until the city or town has accepted it
either by vote or by the appropriation
of money because the State constitution prohibits imposing employment costs on municipalities without
such acceptance. To the extent that
municipalities do not already offer
earned sick leave, this law may raise
sick leave as an issue in collective
bargaining negotiations with public
employees unions.
Under the recently-adopted G.L. c.
149, § 148C, covered employees
will be able to use up to 40 hours of
paid sick time per calendar year. One
hour of sick time is earned for every

30 hours an employee works beginning on July 1, 2015. Earned sick
time may be used by an employee 90
days after he or she is hired.
Employees may use earned sick time
for three purposes: (1) recovery from
injury or illness (including mental
illness); (2) attending routine medical
appointments; or (3) addressing the
effects of domestic violence. Employees may also use this time to care
for injured or ill relatives (children,
spouses, parents or parents in-law),
to take a relative to an appointment,
or to address the effects of domestic
violence on their dependent children.
Earned sick time may run concurrently with other forms of statutory time
off, including leave under the Family
and Medical Leave Act, the Massachusetts Parental Leave Act, the
Massachusetts Domestic Violence
Leave Act, the Massachusetts Small
Necessities Leave Act and other
leave laws that permit employees to
make concurrent use of leave for the
same purposes.
While the Attorney General’s final
regulations go a long way toward
clarifying many of the ambiguities in
the new law, uncertainties remain
in the practical implementation of
the various provisions. As test cases
arise, the Legislature – and in all

probability, the courts – will likely
provide additional guidance. The
current regulations are located at:
http://www.mass.gov/ago/docs/
regulations/940-cmr-33-00.pdf

Parental Leave Act

The Parental Leave Act, G.L. c. 149,
§ 105D, was passed earlier this year
and replaces the Massachusetts
Maternity Leave Act. The new law
provides that, effective April 7, 2015,
employers with six or more employees must provide both female and
male employees with up to eight
weeks of job-protected leave in connection with the birth or adoption of
a child, or if a child is placed by court
order with the employee.
To be eligible to take parental leave,
an employee must be employed by
the employer for at least 3 months.
If an employer requires employees
to complete an initial probationary
period, that period cannot exceed
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3 months for purposes of eligibility under the Parental Leave Act.
Parental leave may be with or without
pay, in the employer’s discretion. An
employee returning from parental
leave must be restored to his or
her previous position or a substantially comparable one with the same
status, pay, length of service credit
and seniority. If an employer agrees

to provide leave beyond eight weeks,
the job protection benefits of the
Parental Leave Act will extend to the
entire period of that leave unless the
employer specifically informs the employee in writing, prior to the beginning of the parental leave, that taking
leave beyond eight weeks will result
in the denial of reinstatement or loss
of other rights and benefits.

An employee is generally required to
provide at least two weeks’ notice
of the anticipated start date of the
leave, as well as the date of his or
her expected return. If, for reasons
beyond the employee’s control, two
weeks’ notice is not feasible, the
employee is required to give notice as
soon as practical.
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Governmental, Municipal, and School Liability
We have a wealth of expertise in the defense of municipalities, local governments (including boards, committees and departments),
school systems, public utilities, and other governmental entities in Massachusetts and Rhode Island courts, the Federal Courts,
and before both state and federal administrative agencies. These cases vary from heated disputes between municipal boards and
developers and parents and school committees, to a slip-and-falls on city sidewalks, to wrongful death claims arising from automobile
accidents, to property nuisance claims, and to civil rights and employment claims. We have defended over two hundred cities and
towns, numerous counties, many school districts, as well as their officers (both elected and appointed) and employees in actions arising out of the performance of their public duties, including those duties involving land management, zoning, planning, public works,
police protection and student discipline. Our familiarity with local government and with the numerous procedural and substantive
defenses available to our clients -- both statutory and common law -- enables us to protect municipalities, local governments and
schools against the myriad lawsuits and administrative proceedings currently facing them in the public sector.  
A considerable portion of our practice involves the defense of municipalities and municipal officials against an increasing number
and variety of statutory claims. Thus, we have successfully defended law enforcement personnel, fire protection personnel, selectmen, department heads and numerous other public employees, in both state and federal court, against a variety of alleged statutory
violations, including claims arising out of the Open Meeting Law (Mass. Gen. Laws ch. 30A, § 11A ½), the Public Records Act (Mass.
Gen. Laws ch. 66, § 10), the Recreational Use Statute (Mass. Gen. Laws ch. 29, § 17C) and the Massachusetts Tort Claims Act
(Mass. Gen. Laws ch. 258, § 1, et seq.), as well as their Rhode Island equivalents. 	
School liability claims form another substantial segment of our practice. In the landmark case of Brum v. Dartmouth, we successfully
defended the school against tort claims brought by parents of a deceased high school student who was fatally stabbed on school
property by interlopers. In the realm of Title IX of the Education Amendments of 1972, we have successfully defended principals and
superintendents alleged to have fostered an inadequate hiring scheme. Our knowledge in these areas of the law, as well as our ability
to navigate with sensitivity the volatile issues that exist in these matters, are assets to past, present and future clients.
A sampling of our reported decisions in the areas of governmental, municipal & school liability includes:
•

Najas Realty, LLC v. Seekonk Water District, 68 F.Supp.3d 246 (D. Mass. 2014) (dismissal of civil rights claims against Water District
and District official who spoke in opposition to proposed residential subdivision because of environmental concerns);

•

Perkins v. City of Attleboro, 969 F. Supp. 2d 158 (D. Mass. 2013) (Dismissal of claims of First Amendment retaliation brought action
against city, other firefighters, and union, by fire department captain who had prepared letters in furtherance of his union role);

•

Harron v. Town of Franklin, 660 F.3d 531 (1st Cir. 2011) (town’s denial of liquor license did not violate due process or equal protection
rights of applicant);

•

Parker v. Hurley, 514 F.3d 87 (1st Cir. 2008) (parents cannot sue school district under § 1983 for including curriculum materials encouraging respect for gay persons and couples);  

•

Wholey v. Tyrell, 567 F. Supp. 2d 279 (D. Mass. 2008) (access restrictions imposed on special needs instructor by school district’s
superintendents did not violate instructor’s First Amendment and due process rights);

•

Ariel v. Kingston, 69 Mass. App. Ct. 290 (2007) (municipality cannot be sued for actions of police officers directing traffic at accident
scene);  

•

Lacava v. Lucander, 58 Mass. App. Ct. 527 (2003) (dismissal of inmate’s claims of wrongful denial of public accommodations to burial
plot in cemetery where his murder victim wife was buried);  

•

Brum v. Dartmouth, 428 Mass. 684 (1999) (school was not liable for failure to protect student who was killed at school even though
principal had reason to believe that assailants planned to return).

